For Andrew Houſtoun late of Garthland, 
Againſt 
Zobn Houſtoun now of Drumafion. 


- » ewes. ume Wo Sunn A. co ec —_— 
So —— 2 bs p : 


. 
- .- 
Tn "op 


R Here being an Bond granted upon the 6th of November 1662, by 
_  theſaid Ardrew Houſtonr, ro the Deceaſt JFohr HouStoun of Dru- by 
meFfon, Grand-Father to the ſaid Johy, for the Sum of 1200 werks, 
payable at Whitſunday thereafter, with Annualrents after the Term 
of Payment 5 The ſaid John as having Right thereto by Progreſs,did Charge F 
for Payment to him, as Executor lately Confirmed to his Father,and Grand-= 
Father; And whereof there being an Eill given 1n craving Suſpenſion, the 
Reaſons were ordained to be Diſcuſt thereon. 

When the ſame came to be called, this Reaſon of Suſpenſion and Reduction 
was Infifted on, thar che Bond muſt be preſumed to be Satisfied and Payed, 
from thir pregnant Grounds which ſufficiently Infer the {amine. x. That 

' the ſaid Bond being Dated the 6th.0f November 1662 as faid is, payable at 
Whitſunday thereafter without Annualrent for that Term ; _ And the ſaid Joh 
Houſtonn the Creditor having upon the 15 of December 1662, Write an 
Sk tothe ſaid Andrew, where he Excuſes himſelf fornot payment of 8056 Dh b 
merks, which be ſays he was Reſting to theſaid Ardrew, and tells him that he i 
was Endeayonring ro get it to him againſt Candeſwafs, which had been a ve- ET 
rie needleſs Appology, it ſo that the Bond had not been to be otherways Sa- | & 
rified, . fince no doubt, he would have otherways told him, that he needed 
not preſs for payment of the {aid 800 merks,feing he was his Debitor in the Sum 
contained in the Bond, and fruftra petit qui reſtiturus eſt. 
2. Et ſeperatim, The ſaid Jobs Houftour the Creditor, having at Whitſun- 
day 1663, Bought from the {aid Ardrew, the Landsof I1fte, for which he was 
to pay theSum of 3200 merks; and whereof bythe ſaid Diſpoſition he is Diſ- 
charged, whence it ismoſt pregnantly to be Preſumed,that the Sum contained in 
the Bond now Charged on was allowed & Diſcounted in the Price, ſeing the 
Term of payment of the Bond wasthen come attheDate thereof;And no rational 
' man can preſume or think but that when he Bought the ſaids Lands,he would 
Grſt get Allowance out of the Price thereof, and Retain what was Reſting to 
himſelf.3.Albeit the ſaid John: Lived 15 years after the Date of the ſaid Bond, 
near Neighbour to the ſaid A-drew 3 And albeit he was known to be Rigorous 
in all his Cravings,and that he did never Suffer Two Terms Annualrent to run 
in the Third; But if he gotnot Payment,he would Blazeit through the whole 
; Countrey, yet he never {o much as once mentioned this Debt for all the ſpace ns 
 foreſaid, whichno doubt he would -i4 done if the ſame had been Relig, * 7 
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ecially, __ during that time ; and Seven years before his Death, the 
+Yſaid Andrew finding that his Priftffaſe whickhe-had made of the Eſtate of 
F & Garthland was too Great for hitn,and therefore,*convenientfor him to-Sellthe 
« T-lame; And albeit, not only all his Neighbours, but all who knew him,or at 
| E& & leaſt who had Buſineſstodo with him were Informed thereof, elpecially all his 
k $J> +. = «<. Creditors whom he then payed the utrermoſt Farthings And albeit, the ſaid 
i 38 | B Jobs being only Cautioner for him; with Three or Four other lolverit Gentle 
WES Deen, and having got an Bond of Relief thereof, a part with Two Cautioners 
H >, 5c *: (therein, ſo Vigilant was he, that upon the very Rumour of theſaid Andrew Sel- 
- ling of his Lands, rhat he did ſuch Diligence thereupon, as Oblidged the ſaid 
Axdrew to take the Buyer Oblidged to pay, and Relieve the ſaid John of that 
Debt; And it is not ſo much asto be thought that he would not far rather, 
at leaſt as well have done Diligence for this Bond, if it had been truely Reſt- 
ing at thattime, which is not ſo much as Regiſtrat even to this Hour ; . And 


IH certain to have been Retired at the Granting of the Diſcharge for the Priceof 


ome Miſcarriage thereof fallen by, and. come to the Hands of this:Charger's 
> I » Father Patrick Houitoun. 4. Albeit the ſaid John Honſtoun did Live 1 5 years 
SQ as ſaid is, after the Date of the ſaid Bond, without ever mentioning thereofas 

| dex faid is; And thatat, and before hisDeath, he ordered his Aﬀairs by making 
BY r7 his Teſtament, and Providing his Children, either by Bonds of Proviſion, or 
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| Afſignations to Debts, yet he never {o much as Named this Debt in all theſe 
> {*Conveyances, which, no doubt he would have done if he had looked uponit 
SÞ XL (®_as Reſting.y But &. To Clear the ſame beyond all Doubt ; Patrick Hou- 
Do > "RE floun only Son and Heir tothe faid John Lived, and was frequently Conver- 
i284 ST Þ ſing with the ſaid Andrew for near 15 years after Is Father's Death, yet he 
2 ST © never Spoke one Word to him of this Bond ; Notwithſtanding, it cannot 
, Sn. x Þ be Denyed, that during the ſaid Space, the ſaid Patrick was in fo Great Strats 

2. that he durſtnot keep his own Houſe, nor the Streets of Edizburgh for Debr, 
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yea, he was ſo exattin relation to the ſaid Andrew, that he ſo Importuned him 
\to Relieve him of the foreſaid Cantionrie his Father ſtood in for him, as O- 
blidged him to give him an Afſignation of Corroberationto an Bond of Re- 
Dlief he had of the Laird of Garthland, who had Bought his Eſtate, © 
— To this it was Anſwered, that the Clear, and Liquid Bond was Opponed, 
E which cannot be taken away by ſuch ſlight Preſumptions, but by Writ or Oath 
F of Parcie ; And altho theſaid Preſumptions needed no other Anſwer : Yet 
) PF to Satisfie. the Lords, It is Anſwered to the firi?, Founded on the Bond, be- 
> ing Dated the 6th. of November 1662, payable at Whitſunday thereafter 
s- > And that in December thereafter, the Creditors Wrote a.Letter, promiſing to 
get him oo merks againſt Candleſmaſs, to Inferr from this Payment of the 
1200 . merks is of no Moment. Becauſe 1. If the 1200 mrerks had been 
ayed before the Writting of the Letter, the Debitor would have Retired his 

x. « Bond, or got a Diſcharge thereof. And 2. It is not to be preſumed that a 

2 > = mart would Borrow ſuch a Sum, and pay it immediately thereafter before the 
Term of payment, and become Creditor the Next Moneth in 800 mwerks. 
JJ 3.15 it not very likely that the Suſpender would have 'Deferred the payment 
of Drumaiton's 1200 merks, and pay others of his Creditors that were more 

=<S. rigid, and not only ſo, but might have engaged Drumaſfon a Moneyed Man, to pro- 
miſe to lend him other eight hundred Merks, which might have occaſioned the 
Writing of the Letter, which is more ſtrongly founded than the: Preſumption up- 
on the ſimple Letter, now long ego. preſcrived to take away the clear: and liquid 
& Bond. To the ſecond, it merits no Anſwer, it being ordinar for Buyers to pet 
ko Preference to others, to encourage the Seller, by paying the full Price, to anſwer 
e their other Creditors,and not to.retain what 1s reſting themſelves..* To the third,if 
E Taciturnity for fifteen or ſixteen years, or not calling for aSum bearing Annualrent, 
3 could operat payment,we needed not Diſcharges in Writ. And as to the Fretence,the 
reditor 


Creditor was rigorous,it is falſe ; and although,when the Suſpender ſold his Lands of 
Garthland,the Buyer was obliged to relieve the Charger of his Cautionry,but not to pay 
him this Bond,ir is only a Demonſtration of his Lenity. But 2. Nox apparet he did 
ſuch Diligence, but e#fo it is als probable, that the principal Creditor Freach, or 0s 
thers of the Conjuna-Cautioners might have been Procurers of the foreſaid O- 
bligement, and that it was not Drumaſton, is to a Demonſtretion made appear, for 
the very Bond of Relief granted to him for the relieving him of the forefaid Cau- 
tionry, was not ſo much as regiſtrat when the Suſpender made a Sale of his Lands: 
And further, the Sums being conſiderable, one for four thouſand Merks, and 
another for three thouſand Merks, wherein he ſtood Cautioner ; there was 
all the reaſon imaginable, even for the Buyer himſelf, to ſee theſe purged and pay- 
ed out of the Price, and not the twelve hundred Merks for which he was not obli- 
ged. And as to the Pretence, the Bond was not regiſtrat, but was retired at the 
granting the Diſpoſition of the Lands of Je, and by ſome Miſcarriage, come to 
the Chargers Fathers hands, the Bond is opponed,being Confirmed by the Chargers 
Father, in the Teſtament of the Grand-Father the Creditor, and a Decreet obtai- 
ned thereupon after the Confirmation. To the fourth, The Creditor made no 
Teſtament ; and although, in all his Conveyances, he makes no mention of this 
Bond, ſeing Men dying, may want a ' amigo an Inventar of their Debts, or omit a- 
ny one out of it, to preſume it therefore to be payed, was no Foundation at all, 
To all which it was Replyed, That the Allegiance ought to be repelled, there 
'being nothing more ordinary, than to ſuſtain Preſumptions ariſing from pregnant 
| Facts and Grounds, as ſufficient to take away Writs of whatever Import, far more 
| to preſume payment of old Debts, from far more ſlender Grounds nor theſe con- 
deſcended on. And as this is juſt in it ſelf, ſo by the common Law, Writs though 
never ſo expreſs, may be taken away, not only preſumptione juris & de jure, ( of 
which no body doubts) but even preſumptione juris, aut hominis ſeu judicis, which 
the Law defines to be, that Suſpicion which is cauſed to ariſe in the mind of the 
Judge, or of any other, from the various Conjequres, Arguments and Grounds, 
which are adduced againſt the fame, as is clear by Menechizs, lib. 10. preſumptione 
5. Who gives it as his own Opinion, and of the moſt approven Authors whom he 
there Cites,and more expreſly 145, Intituled Creditor ſolutam atque (feton quando 
preſumitur.2.Tt were againſt,not only the common Law,but natural Senfeand Reaſon, 
that Writs ſhould not be taken away and redargued by Preſumptions,ſeing Prefum- 
ptions are theſe Poſitions which naturally do ariſe ex re ipſa, & narratione rei geſte, 
which are not ſo much lyable to Error or Miſtake, as other Probations are, viz. 
Writ that may be Forged, or Witneſſes that may be Suborned, fo that pregnant and 
vio'ent Prcſumptions, are ſurer and better Means of Probation than theſe. Burt 3. 
To evacuat and take away even principal Writs by Preſumptions, is conſonant to 
our own Law and Practiques, as 1s evident by the many, both antient-and modern 
Deciſions thereanent, viz. Fanuary 12. 1666. Stevenſon contra Craford., February 
6. 1668. Chiſholm contra Renzies, and Crawford contra Lithgow, the Laird of Polmaes 
contra Glorat, Stark contra Naper, the Maſter of Balmerino contra Earl of Lothian, 
and December 15. 1681, Mercer of Clavaage contra Lady Adje : As alſo inthat Deciſion, 
the Duke and Dutcheſs of Hamilton contra Richard Cunningham, and many others of 
the like Nature ; ſo that it is evident beyond all Debate, that pregnant Preſumpti- 
ons are ſufficient,both in common Law and our Law,to take away and elide Bonds 
or any other Writs whatſoever, ( yea even matters majoris momenti,as appears by Solo- 
mons Wile Deciſion anent the Infant, where there was neither Writ nor Oath of Par- 
ty, ) and that in Caſes where there were not near the half, either as to the Number or 
Pregnancy of the Preſumptions above-mentioned,and it were ſtrange to think, that 
rhe nn i ſhould not he ſuſtained as ſufficient Evidences, and that Judges might 
not think themſelves ſecure in foro poli, when they Decerned acccording to the Im- 
preſs, that weighty Preſumptions made upon their Judgments and Conſciences. But 
to make a Reply more cloſely to the Anſwers, And 1. As to the firſt, it proceeds 
upon a groſs Miſtake, viz. That it is preſumed that the Bond was payed before the 
Writing of the Letter, which is not in the leaſt infinuat, but only that the Sum in 
the Letter, was with the twelve hundred Merks afterwards, to be included in the 
Price of the Lands, which is evident by its not bearing Annualrent till the Term 
of payment, at which time che =—_— was to be perfected : And as for 
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m2 Letter, it 15 yet extant : FT” as for what is repreſented of the Su- 
ſ1:ndeis then Selling his Lands, it is falſe ; for it is well known he was then: 
in a very good Condition, and did not Sell his Lands for nine years lay tag to 
the ſecond, there was no need of any ſuch encouragement to allow the Heller to re- 
tain in his own Hand, whathe was owing to the Buyer, and to pay the full Price, 
for here was no Competition at all, and not a regiſtrat Bond againſt the ſaid 4#- 
drew at thetime : As to thethird, it is acknowledged, that Taciturnity for 15 or 
16 Years, is not ſufficient of it ſelf to take away any Writ of this nature, yet ſure- 
ly where it concurrs with ſuch violent and pregnant preſumptions, as are here, it 
wants not irs own ſtrength : Andas for what 15 further repreſented, that it Was 
Drumaſtours lenity, in forbearing to urge the ſaid Andrew, to furder ſecure him in 
the ſaid Rond: Tr is not to be believed ; for ſurely he might rather have ſhowen 
his lenity, in that wherein he was inleſs danger, having other ſolvent Gentle- 
menCautioners with him, 8 likeways,an Bond of Relief a part with two Cautioners 
cherein, which is regiſtrat upon the 11th of Ofober 1670 years, which is near a 
year before the Sale of the Lands of Garthland, which was in July 1671, though the 
Charger denyes the ſame, but the dates of both are opponed, which are amt in- 
ſtantly inſtructed : As to the fourth, it is not poſitively aſſerted, that DamaFtown 
made a Teſtament, but only that when he ordered his Afﬀairs in all his Convoy 
ances, whatever they were, there is no mention of this Bond, which ( no body 
can deny ) being joyned with the former preſumprtions, doth ſtrongly infer, that 
the Bond wasnot then reſting, or in his Hands. And 2. As to the Chargers 
Father's takingDecreet thereupon,it is ofno moment to eleid the ſaid preſumptions, 
which are mainly founded upon Deeds done betwixt the Purſuers Grand-Father,the 
Creditor and this Defender, nor yet does it eleid the Taciturnity and filence of the 
Grand-Father forthe ſpace of 15 Years: And alſo of the Father after his Deceaſe, 
for 15 Years more, 'at the end of which time, heas Executor Confirmed to his Fa- 
ther i» anno 1692, foiſted in the ſame, in ane Decreet in abſence before the Lords 
of Seflion in anno 1638, amongſt many other Debitors, of deſign, to keep the fa- 
men from preſcriving, which is evident from this, that the Defender was neverci- 
ted thereto, the Decreet notbearing him to be cited, either perſonally, or at his 
Dweiling-place, andſo not at all, but the ſaid Patrick was fo conſcious at his Death 
of che unjuſtneſs of this Debt, who died 1a the Moneth of September i693, within an 
year after Extracting of the ſaid Decreet, that he makes no mention of it in any 
Conveyances he made of his Eftate, though it cannot be denyed, but the ſaid Sum 
was far greater than any he had to leave behind him ; By all which, it is clear and 
evident, tharthe ſaid Bond has been ſatisfied as faid is, and come thereafter inthe 
Hands of jhe ſaid Patrick, wviis & modi, —© | | 

_ To alYwhich it was duplyed, That the Bond is opponed,and the Charge ted 
with tHe former Anſwers, & furder added, that whatever may be 8.x 5 ON 
the common Law,mentionedin the reply ; yet with us and all other Nations that 
hare particular Laws of their own, as wehave, that is but ratio ſcripts, and nothing 
bligatory. 

To which it was replyed, That there are few Naticns in the World, whoſe Laws 
are not derived, andfpring from the common Law, as their Fountain, though by 
rcaſon of the various exigences and circumftances of particular Countries, they may 
alter them as their own advantage and utility requires, and furely with us, there 1s 
nothing more ordinary, than where our own Law isfilent, which doth fo much de- 
pend uponthe common Law, to decide according thereto, but why the Charger 
calls it ratio ſcripts, nothing obligatory cannot be well underſtood, ſince it is a term 
ſeldom made uſe of amongſt Lawyers ; Andin this cafe we are not neceffitate to re= 
cur to the grounds of the civil Law, ſeing we are ſufficiently foundedin our own, to 
takeaway Bonds or other Writs by preſumptions, according to the frequent and re- 
peated Deciſions above-mentioned, and many others ſince that time, which, though 
rey need noſupport tojuſtifie their equity; yet arenot.to belookr the worfe upon 
that they arealſo conſonant to the civil Law, now repute the common, fourceof Fu- 


itice and Equity. 


In reſpe& of which pregnant grounds and preſumptions above-mentioned, 
which areequal, if not above any that ever was adduced, in a cafe of this 
nature, the Bond ought tobe declared null and void, and the Letters ſu- 


{pended ſimpliciter. 
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